Husband. 
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February 4. 1735. 


MEMORIAL 


F OR 


SIBILLA. ROBERTSON, Daugh- 
ter of the deceaſt Duncan Robertſon, who 
was only Brother of Alexander Robertſon 
of Strowan, with Concourſe of her Hus- 

band Eugene Macdonald, Son of Alexan- 
der Macdonald of Glentillan. 


LEXANDER ROBERTSON of Sfrowan having 
been forfeited for high Treaſon in the 1690, by a 
a Sentence of the Parliament of det land, his E- 
ſtate devolyed to the Crown: And though by his 

joining in the Rebellion 1715, he Was again attau.ted of high 

Treaſon, the Eſtate of Strowan, which was not his Proper- 

ty at that Period, was not comprehended in the Statute, veſt- 

ing the Eſtates of forfeiting Perſons in Truſtees for the Uſe of 
the Publick; and fo this Eſtate continued to be at the Diſpoſal 
of the Crown as formerly. fy 

As the ſaid Alexander Robertſon of Strowan had been 
forfeited for no Crime, but that of adhering to a wrong Cauſe, 
the late Queen Anne, out of Reſpect to this ancient Family, 
and willing to ſhow Grace to this Gentleman, upon Aſſuran- 
ces of good Behaviour for the future, did, in the 1703, grant 


a Remiſſion and Gift of Forfeiture to him, and to his Heirs 
and Aſſignies, of all Lands and Heritages which belonged to 


A his 


i 


his deceaſt Father Alexander Robert ſon, and wherein he 
might ſucceed as Heir to him, in the ſame mannes as if he 
had never been forfeited. But this Gift not having paſt the 
Seals during her Majeſty's Life, ic fell by her Death. And 
to this unlucky Overſight, all Mr. Robert ſon's after Misfor- 
tunes may be juſtly attributed, and particularly his joining in 
the Rebellion 1715. For Men of deſperate Fortunes are apt 
to attempt _ we Remedies. And ſo ſenſible of this was 
his late Maje 
him, though without Power of holding or enjoying Lands. 
Several Noble and Honourable Perſons deſcended of, and re- 
lated to this ancient Family, being willing to intereſt them- 
ſelyes in its Favours, ſtrongly ſolicited, and at laſt obtained 
from his late Majeſty a Promiſe to reſtore the Eſtate to the 
Family. But as Mr. Robert ſon himſelf was incapable of hold- 
ing the Eſtate, the Gift, with their Approbation. was made 
out in favours of Mrs. Margaret Robert ſon his Siſter. The 
Cauſe of granting is c_ in the Gift, For Sub/eſtence to her, 
and to Ie, poor Nephews and Neices her Relations. 


The Eſtate is granted to her, and to her Heirs and Aſſignies, 


but revokable by his Majeſty his Heirs and Succeſſors at their 
Pleaſure. 1 
The Gift hears Date at Whitehall, irth October 1723. 
But as Mrs. Margaret Robertſon was choſen only as a 
Name for holding the Eſtate,.. which was intended for the Uſe 
of the Family, it was 1 0 not expedient to truſt her with 
the Management or Diſpoſal. And therefore Care was taken to 
bind her by a formal Backbond, not to contract Debt, or to a- 
lienate the Eſtate in prejudice of her Heirs, without the ſpe- 
cial Advice and Conſent of David Earl of Portmore, George: 
Lord Forreſter, George Drummond Eſq; one of the Commif- 
fioners of the Cuſtoms for North Britain, Colonel Alexander 
Urquhart of Newhall, William Robertſon of Gladney, 
Thomas Robert ſon of Downiehills, Robert Boyd and Wil. 


bam Robertſon Writers in Eampurgh, or any three of them; 


Theſe. 


v. that Mr. Robert/on obtained a Pardon from: 


CEE 


redeemable by Duncan Roberſon, Son to Alexander Robert. 


% 


C9 
Theſe Gentlemen being all Friends, and moſt .of them near 


Relati ily : And the Obligation fart er eclares, 
«That all .Debts an T 


ceds contracted, and granted by Mrs. 
Margaret Robertſon, without Conſent as aforeſaid, ſhould 
be null and void.” This Backbond bears Date the firſt of 
Auguſt 1723, after the above Promiſe of a Gift was obtained, 
but before it was actually made our. 

And here it mult be obſerved, That this was juſtly reckoned 
an effectual Settlement of the Eſtate upon the Heirs of Blood. 
Mrs. Margaret Robertſon was at that Time paſt the Age of 
having Iſſue of her own Body; whereby ſettling the Eſtate 
upon het Heirs, was juſt the fame as ſettling it upon the Heirs 
of her Brother. If he ſhall yet have Children, they will be 
Mrs. Margaret's Heirs: And if he die without Iſſue, the Me- 
morialiſt Mrs. Sibilla Robertſon comes to be Heir both to 
him and to Mrs. Margaret. And it was upon this very Account 


that Mrs. Margaret was ſpecially choſen to be the Perſon 
who ſhould hold the Eſtate. 


Mrs. Margaret Robertſon begun very early to forget that 
ſhe was no other than a Name choſen for the Behoof of the 
Family, and to overlook the Limitarions ſhe had put herſelf un- 


der; for in Auguſt 1724, as if ſhe had been abſolute Proprie- 


tor, ſhe executed a Deed of Truſt of the Eſtate in favours of 
Colonel Alexander Urquhart of Newhall, Thomas Robert- 


[on of Downzehills, Williem Robertſon Writer in Edin- 


burgh, and James and William Robertſons, Brothers to 
Thomas Robertſon of Downtiehills, or ſuch of them as ſhould 
be in Life the Time of her Deceaſe, under the following Con- 
ditions and Proviſions, 1429, That the Eſtate ſhould be re- 
deemable by her Brother Alexander Robertſon late of tro. 
an, for Payment of 100 Merks, how ſoon he ſhould obtain: 
che King's full Remiſſion and Pardon, and allo by the Heirs 


of his Body, Male or Female. 240, That, after the Death of 


the ſaid Alexander Robertſon without Iſſue, the Eſtate ſhonld 
fon 


— 


( 


fon of Drumachine, as Heir-male of the Family, and the 
Heirs-male of his Body, Sc. upon Payment of 1008 Merks. 
In executing this Deed of Truſt, Mrs. Margaret did 
not think it proper to take the Advice and Conſent of 
any one of theſe Gentlemen. without whoſe Conſent ſhe had 
expreſly bound herſelf to do no Deed in prejudice of the 
Heirs of the Family ; and yet by this new Settlement, ſhe not 
only paſt over her Nephews and Nieces, who were ſpecially 
provided for in his Majeſty's Gift, but did alter the Order of 
Succeſſion, from the Heirs of Line, to Heirs-male ; which 
was not only an unjuſtifiable Step, contrary to the Faith re- 
poſed in her by his Majeſty, but null and void in Law, as be- 
ing a gratuitous Settlement, which ſhe was tied up from m ak- 
ing, in conſequence of the Limitations ſhe had pr herſelf un- 
der by her own Deed; and though three of the Gentlemen, 
contained in that Deed, are among the Truſtees choſen by her 
to hold the Eſtate, there is no Evidence any of theſe Gentle- 
men did eyer conſent to this Deed of Truſt, if it was not 
IWilliam Robert ſon the Writer. And it is certain, as to two 
of theſe Gentlemen, that they never accepted of the Truſt- 
right: And yet if the Conſent or Acceptance of theſe three 
Gentlemen cannot be made out, tis certain that this Decd of 
Truſt cani.ot be ſupported in prejudice of the Heirs of Line 
of the Family. 
As the Eſtate of Strowan is ſubjected to his Majeſty's Power 
of Revocation contained in the Gift, the ſaid Duncan Ro- 
bert/on, without even waiting the Event of the Succeſſion's o- 
pening to him,in terms of the Deed of Truſt, by the Death of 
Alexander Robert ſon, has thought proper to apply by Peti- 
tion to his Majeſty, ſetting forth, That the Inveſtitures of 
the Eſtate of Strowan have for 400 Years ſtood in favours 
„ of Heirs- male; That the Petitioner is Heir- male of the Fa- 
mily, and, by the ancient Inveſtitures, intitled to ſucceed after 
the Death of Alexander Robertſon of Strowan who hath 
no Iſſue of his Body; that he is allo called to the — 
ion 
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„ ſfſion by Mrs. Margaret Robert ſon's Deed of Truſt; that 
the ſaid Alexander Robertſon, in order to diſappoint the 
«« Petitioner's Proſpect of ſucceeding, has violently taken Poſ- 
«« ſeſſion of the Eſtate, refuſing to pay the Debts and annual 
„ Burdens: and therefore humbly praying his Majeſty for a 
Grant of the Eſtate, ſubje& to ſuch Proviſion for the ſaid 
Alexander Robertſon, during his Life, and ſuch further 
*+ Limitations and Reſtrictions as his Majeſty ſhall think pro- 
per.“ And this Petition is remitted to the Honourable Ba- 
rons of Exchequer, to conſider the fame, and to report their 
Opinion what is fit to be done thereon. 

That Appearance having been made in Exchequer, in Be- 
half of the Memorialiſt and her Husband, they were allowed 
to be heard by their Council, and, in Obedience ro an Order 
of Court, this Memorial is humbly offered for them. 
When the Circumſtances of this Caſe are conſidered, one 
thing muſt appear evident upon the very firſt Reflection, that the 
Petitioner has no better Foundation for his Application than 
any other Man of the Name of Robert ſon has, or than an 
other Man whatever may have: The only available Title by 
which the Eſtate can be held, is the Gift from his late Maje- 
ſty to Mrs. Margaret Robert ſon and her Heirs and Aſſignies : 
And by Mrs. Margaret's Backbond, it is put out of her Power 
to alter the order of Succeſſion, without the Conſent of at leaſt 
three of the Gentlemen named in the Backbond. Duncan 
Robertſon, in his Petition to his Majeſty, does not take up- 
on him to aſſert, that the Alteration of the Succeſſion con- 
tained in Mrs. Margaret's Deed of Truſt was with the Con- 
ſent of theſe Gentlemen, or any three of them. This Deed 
of Truſt therefore is null and void in Law; and if his Ma- 
jeſty ſhall not think proper to interpoſe, but leave the Succeſ- 
ſion to be taken up in the Courſe of Law, it is moſt certain, 
that the Memorialiſt Mrs Sibilla Robertſon is intitled to hold 
the Eſtate as Heir at Law, called to the Succeſſion by the ſaid 
Gift, her Aunt Mrs. Margaret Robertſon being now dead 

B 


withou, 


| F 
without Iſſue: And to remove all Impediments out of the 
Way, ſhe and her Husband are preparing to inſiſt in a Proceſs 
before the Court or Seſſion, for reducing Mrs. Margaret's | 

Deed of Truſt, upon this Medium, That ſhe had no Power 
to make ſuch a Deed, in prejudice of her own Heirs, without 
Conſent of the Gentlemen whole Names are contained in her 
Backbond, or at leaſt three of them ; and that ſuch Conſent was 
never obtained. The Memorialiſts are adviſed, that they muſt 
ſucceed in this Reduction; and therefore it is humbly ſubmitred 
to the Honourable Barons, whether they ought to give their 
Opinion to his Majeſty, that it is 1 for his Majeſty to 
interpoſe, to defeat a juſt and rational Settlement of the Eſtate, 
held under the Grant of his Royal Father, by giving the E- 
ſtate to an utter Stranger, for ſuch the Heir- male muſt be con- 
ſidered, eſpecially being ſo diſtant a Relation, where the E- 
ſtate is ſettled upon the Heirs of Blood. 5 

There is no Doubt, it is in his Majeſty's Power to revoke 
the Grant of the Eſtate made by his Royal Father in favours 
of the Family, and to beſtow the ſame upon whom he pleaſes. 
If his Majeſty, moved by juſt Grounds. ſhall think proper to | 
take the Eſtate from the Family altogether, the Memorialiſt 
muſt acquieſce in his Royal Will and Pleaſure ; but if he ſhall | 
think proper to ſupport the Gift of his Royal Father, and al- 
low the Eſtate to remain with the Family, the Memorialiſts 
muſt take upon them to fay, That the Petitioner Duncan 
Robersſon has aſſigned no good Ground to move his Majeſty b 
to interpoſe in the Family Concerns, by altering the natural 
Order of Succeſſion eſtabliſhed by his late Majeſty's Gift, and 
which wig by the Friends of the Family in favours 
of Mrs. Margaret Robertſon, upon an expreſs Condition, | | 
that ſhe ſhould not alter. | 

Duncan Robert ſon in his Petition to his Majeſty, and by 
his Council in Exchequer, made a great Outcry of Waſte 
committed upon the Eſtate, the Miniſter's Stipend not being 
paid, | 


6 1 


pan the Incumbrances not diſcharged, Violence uſed againſt 
eſſengers, SS. But without entring into Particulars, the 
Memorialiſts ſhall ſatisfy themſelves to obſerve, that the Peti- 
tioner has no earthly Intereſt in this Matter. His Hope of 
Succeſſion muſt be very diſtant, unleſs his Majeſty think pro- 
per to interpoſe in his favours; and upon that Footing, the 
Petitioner has no better Intereſt than any other Perſon in the 
Kingdom, as his Majeſty, if he is pleaſed to uſe his Power of 
Reyocation, may beſtow the Eſtate upon whom he has a mind. 
One Thing is certain, that the Creditors are not complaining ; 
and were it proper to trouble rhe Court with Particulars, it 
can be ſhown that within theſe few Years the Family-Debts, 
which once amounted to 1100 J. Sterling, ſtand at preſent 
reduced to about 400 J. That there may have been Oppoſi- 
tion made to the Execution of Juſtice in ſome particular In- 
ſtances, may be true; and it is to be regreted that there is 
too much Work of this Kind going on in all the remote Cor- 
ners of the Kingdom. Bur it will not be readily believed that 
Mrs. $:bil/a Robertſon, a weak Woman, had any Hand in 
ſuch Violence; and it would be againſt the Principles of com- 


mon Juſtice to forfeit her upon Account of another's Miſde- 


meanour. 

It ought not to be overlook'd, that the Petitioner is ſcarce 
candid in his Application to his Majeſty. As the Story is 
there related, he is intitled to ſucceed as Heir after Alexan- 
der Robert ſon of Strowan's Death: And as a Hint is given, 
that Mr. Robert ſon has no Hopes of Iſſue, it might be thought 
no great Stretch to put him inſtantly in Poſſeſſion, thereby 
to give him the Power of managing the Eſtate better than it 
has been formerly; eſpecially as he ſubmits himſelf to what 


Settlement his Majeſty ſhall think proper to make — 1 A- 


lexander Nobert ſon of Strowan during his Life. This the 


Memorialiſts muſt be allowed ro fay is by no means a fair 
Repreſentation of the Caſe. For in the fir ff Place, The old 


Inveſtitures ſtood in favours of the lincal Heirs, ſecured by 
an 


„ 
vy & ah \ 


an Entail againſt any Power of 3 till a Device was 


fallen upon, about the Vear 1600, to alter the natural Courſe 


of Succeſſion, and to prefer the Heirs- male. Alexander Ro. 
bert ſon of Strowan was prevented by his Fo feiture, Anno 


1690, from reſtoring the lineal Heirs to their Right; but 
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hold of the firſt Opportunity he afterwards had, vig. 
the Gift of Forfeiture from Queen Anne, which he took 
to himſelf and his lineal Heirs. And the Gift by King 
George I. in favours of Mrs. Margaret Robertſon provides 
the Eſtate to the fame Heirs. At the ſame time it is really 
of no Importance what Heirs were pheferred by the old Inve- 
ſtitures, ſince it is clear that the Title by which the Eſtate is 
or ought to be held at preſent, is the ſaid Gift by his Majeſty 
King George I. in fayours of Mrs. Margaret Robert ſon and 
her Heirs, ſecured againſt Mrs. Margaret's Deeds by her 
Backbond. The Memorialiſt Mrs. Sibilla Robertſon, who is 
Heir of Blood to Mrs. Margaret, is intitled to hold the E- 
ſtate in virtue of this Gift. A Service as lineal Heir to Mrs. 
Margaret after Strowan's Death without Iſſue, with Infeft- 
ment upon it, will effectually eſtabiiſh the Property in her, 
always ſubjected to the King's Power of Revocation. 

It was inſiſted by the Petitioner in his Pleadings before the 
Court, That ſome few Years ago Alexander Robertſon of 
Strowan inſiſted in a Proceſs before the Court of Seſſion for 
cutting down the Truſt right, againſt which the Truſtees ” 
peared and gre in Defences; and this was faid to be a ſu 
cient Qualification of their Acceptance. The Memorialiſt can 
ſay little about this Proceſs till it be produced; they have 
heard of ſuch a thing, and that it happened in the Year 1733 : 
But this they can ſay, that Colonel Vrgquhart was at this 
Time dead, and Robertſon of Downiehills reſiding at Lon- 
don, for whom Appearance could not be made withour a ſpe- 
cial Mandate. So that this Proceſs, if it ſhall be produced, 
will not qualify the Acceptance of the Truſt- right by either 
of theſe Gentlemen. And as the Memorialiſts are informed, 


Wil- 
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William Robertſon Writer in Edinburgh was the only one 
of the Perſons named in the Backbond who appeared and ſta- 
ted himſelf as a Defender againſt that Proceſs. 

The Memorialiſt will venture to ſuggeſt one or two Conſi- 
derations which concern more immediately the King and the 
Publick. All the World is acquainted with the Genius of the 
Highland Clans, that they are much more under the Power of 
their Chiftain or Leader than of the King or the Laws of their 
Country, and upon that Account have been always unruly 

Subjects. Theſe Clans do not know what it is to follow a 
Leader who is not gf their own Name. It is therefore of 
Conſequence to the Intereſt of the Goyernment to 8 
the Succeſſion of Heirs-male, ſo far as is conſiſtent with the 
Laws of their Country. And it is a very happy Conjun- 
Eture, that the Gentlemen of the Name of Robert ſon, diſpo- 
{ed to cultivate the Arts of Peace, and to reject all Authority, 
fave that of the King and the Laws of their Country, have 
unanimouſly eſpouſed the Intereſt of the lincal Heir, though 
ſthe is married to a Man of a different Name, whom the Clan 
will never be Sr upon to follow, were he inclined up- 
on any Occaſion to do fo wicked a Thing as to give any Di- 
{turbance to the Government, or to break the Peace of the 
Country. And it is humbly hoped his Majeſty will encourage 
ſuch good Reſolutions, by ſupporting the Heir of Blood, 
which will not only be a A: 12 Obligation to the Gentle- 
men of this Name, but muſt have the Effect to break that in- 
timate Connection amongſt them, which unites every Clan to- 
gether like one Man, when they acknowledge a Chiftain or 
Leader of thcir own Name. 

Upon the whole, an Attempt is made by this Application 
of the Heir-male to overthrow and diſappoint every Purpoſe 
and every Settlement in favours of the Family ſince the For- 
feiture. The Gifts by Queen Anne and by King George I. are 
in favour of the Heirs of Blood; and this latter Gift bears the 


Cauſe of granting to be, for Subſ/iſtence to the Grantee and 
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to ſeveral poor Nephews and Nieces her Relations. Theſe 
Conſiderations are all to be got oyer in favours of the Heir- 
male, who at the ſame time does not appear to have any pe- 
culiar Claim to his Majeſty's Bounty. And not only 1o, be 
the Truſt-Decd itſelf is to be got over, though upon it are 
founded the only Pretenſions the Heir- male can have. If his 
Majeſty comply with his Requeſt, the Effect will be not on- 
ly to forfeit Alexander Robertſon of Strowan, though he 
ould afterwards find ſo much Favour in his Majeſty's Eyes 
as to obtain a full Remiſſion, and alſo to furfeit the Iſſue of 
Alexander Robertſon, if he ſhall marry and have Children, 
which is a very poſſible Event. But this Circumſtance the Me- 
morialiſts do not inſiſt on, further than as an Argument a- 
gainſt the Heir-male, founding upon this Truſt-Deed. What 
they lay their Strength principally upon is, the Settlement of 
the Eſtate in conſequence of the Gift by King George I. ſecu- 
red againſt Mrs. Margaret's Deeds of Alteration by the Back- 
bond taken from her. And this they humbly ſubmit to the 

Conſideration of the Honourable Barons of Exchequer. 


In reſpef whereof, &c 
| HENRY HOME. 


Addi- 


„ 


Additional- Memorial 
F OR 

SIBILLA ROBERTSON, Daugh- 

ter of the deceaſt Duncan Robertſon, who 


was the only Brother of Alexander Ro- 


bertſon late of Strowan, and of Eugene 
Macdonald her Husband. 


HE Memorialiſts preferred a former Memorial to 

your Lordſhips, whereon they were willing to have 

reſted che Merits of their Caſe; but as they have 

now ſeen a Memorial preferred on behalf of Dun- 

can Robertſon of Drumachine, wherein certain Facts appear 

to your Memorialiſts to be miſrepreſented, and certain Wri- 

tings are ſaid to be produced for ſupporting the Allegations 

contained in the ſaid Memorial, which, as your Memorialiſts 

apprehend, do nowiſe ſupport the fame, it becomes thereby 

neceſſary to offer the preſent Memorial, by way of Reply, to 
that of the ſaid Duncan Robert ſon. 

In the Entry of the Memorial preferred for the faid Dun- 
can Robertſon, he ſuggeſts, as if Al :ander Robertſon, the 
forfeited Perſon, having violently taken Poſſeſſion of the E- 
ſtate of Strowan, had for many Ycars waſted the Renrs and 
Profits thereof, without paying any Part of the Debts that af- 
fect the ſaid Eſtate, whereby he alledges there is Danger, that, 


by the growing Debts, the whole Value of the Eſtate miy be 
exhauſted. | 


But 


1 

But it does nor occur to your Memorialiſts how even fuch 
Allegation can affect the Merits of the preſent Caſe one Way 
or other, the only Queſtion at preſent under your Lordſhips 
Deliberation being, Whether your Memorialiſt $:b://4, or the 
ſaid Duncan Robert ſon, be belt entitled to his Maj * Royal 
Favour and Bonnty, as to their Prayer of a Grant of this Eſtate 
from his Majeſty; for if his Majeſty is graciouſly pleaſed to give 
a Grant thereof to the Memorialiſt Sibilla, the is as capable to 
clear any Debts that may affect the ſaid Eſtate, as the ſaid 
Duncan Nobert ſon will be; but indeed the Truth of the Mat- 
ter is, that any Debts that do or can affect the ſaid Eſtate are 
but very inconſiderable, the other great Debts averred by the 
ſaid Duncan in his Memorial, to be chargeable upon the ſaid 
Eſtate, being altogether fictitious Debts, as ſhall be ſhown in 
the Sequel. 

The Memorial of the ſaid Duncan ſuggeſts, That from the 
Records it will appear, that the Eſtate of $7rowan was never 
enjoyed by any Female, but that the Succeſſion was always 
in the male Line; the Reaſon of which is obvious, becaule it 
appears from the ſame Records, that the Poſſeſſor had always 
Heirs-male of his Body, who ſurely were entitled to take the 
Eſtate preferable to Females in the ſame Degree; but as the 
Poſſeſſor, at leaſt for a long Courſe of Years, was under no 
Reſtraint, diſabling him to deviſe the Eſtate to ſuch Heirs as 
he pleaſed, it cannot be doubted, bur that if the Cale had ex- 
iſted, that the Fiar in Fie ſimple, had had only Daughters of 
his Body, he would have deviſed the Eſtate to theſe Daugh- 
ters, preferable to an Heir-male in 2 remote Degree; and it 
as little can be doubted, that if the preſent Alexander Ro- 
bert/on the forfeiting Perſon, were rendred capable to enjoy 
and deviſe this Eſtate, he would limit the Succeſſion thereof, 
failing Heirs of his Body, to the Memorialiſt Sibilla his Niece, 
by his Brother, preferable to Duncan, who is admitted to be 
only within the ſeventh Degree of Blood to him. And tho” 
for ſome time paſt, by the Inveſtitures of this Eſtate, rhe 
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Succeſſion ſtood limited { 1 ſuch is no Argument 
to ſhow, that the ancient Poſſeſſors would have wiſhed the 
Succeſſion to go to remote Heirs- male, preferable to nearer 
Heirs- female perhaps of the Body of the Foſſeſſor; becauſe if 
the Poſſeſſor had at any Time foreſeen, that he had only fe- 
male Iſſue, without any Probability of Males, it was in the 
Power of ſuch Poſſeſſor at any Time to alter the Courſe of 
Succeſſion by the former Inveſtitures, and to limit the ſame to 
his own female Iſſue, preferable to remote Heirs- male; and 
there can be no Doubt bat that ſuch Poſſeſſor would have done 
ſo, becauſe it is not only natural but uſual for every Perſon, 
who has it in his Power, to give his Eſtate to his own female 
Iſſue, preferable to remote Heirs-male. 

The aforeſaid Memorial of Duncan ſuggeſts, in prejudice 
of the Memorialiſt Silla, That the Court of Seſſion having 
awarded a Scqueſtration of this Eſtate, that is, taken the Rents 
into the Cuſtody of Court, yet Alexander Robertſon the 
forfeiting Perſon, and the Memorialiſts, joined in forcibly re- 
ſiſting = Execution of the Law, and retained by Force and 
Violence the Rents and Profits of the Eſtate, inſomuch that 
the very Pariſh-miniſter, for Security of his Stipend, was laid 
under a Neceſſity to bring an Adjudication, that is, a Sort of 
legal Mortgage, againſt the Eſtate; and for Evidence of theſe 
Facts the Memorial appeals to certain Petitions that were pre- 
ferred to the Courts of Juſtice, complaining of theſe Abules, 
and to the Solicitor General for the Time being, and to the 
Commander in chief cf the Forces, for a military Aid; and 
it is faid, that the then Solicitor-General gave it as his Opini- 
on, that he believed the Facts ſet forth in thole Applications 
were true. 

As to which the Memorialiſts muſt obſerve, with Reſpect 
to the Miniſter's being debarred from Payment of his Stipend, 


That there are three other Miniſters beſides this one, that have 
Part of their Stipend paid out of the Eſtate of Strowau, and 


which is regularly paid to them, and the Reaſon this Miniſter 
D | e was 


. 3 

was worſe dealt by proceeded from this, That the Laird of 
Neem, a neighbouring Heritor, being Titular of the Teinds 
of this Pariſh, in a late Augmentation of the Stipend, the Ti- 
tular not only caſt the whole Augmentation on the Eſtate of 
Strowan, but allo caſed his own Tenants of Part of what 
they formerly paid the Miniſter, and burdened the Tenants | 
of Strowan therewith ; and as Alexander Robertſon, in his 
preſent Circumſtances, could not get any legal Redrels, he 
thought it hard, by his voluntary Payment thereof, to ſubject 
the Eſtate of owa to that unjuſt Burden, but was always 
willing to pay, and has frequently made offer to the Miniſter 
of what he thought was the Stipend juſtly due to him out of 
the Eſtate of Strowan. 

The Evidence of this lawleſs Reſiſtance, appealed to by 
Duncan Robertſon in his Memorial, is ſomewhat new and 
unprecedented, namely, Suggeſtions in Petitions or Applica- 
tions. It is unuſual to lay hold on Suggeſtions as Evidence of 
Facts: The Memorialiſts do not deny that ſuch Applications, 
containing ſuch Suggeſtions, may have been made; but they 
deny, that ever any Evidence of the Facts was brought. And 
as to what is ſuggeſted, of the Solicitor-General for the Time 
his having given his Opinion, that he believed the Facts wide | 
true; ſuch Allegation is allo ſomewhat extraordinary. The 
King's Council are not in uſe to give their Opinion upon Mat- 
ters of Fact, but only upon Matters of Law: And it is highly 

robable, that the Gentleman who filled that Office at the 
Time did his Duty, by liſtening to the Information of the 
Facts, and giving the Aid of his Office towards an Enquiry 
or Trial; but it is not believed, that he either did or could 
go any further. And it may alſo be true, that the Solicitor- 
General might recommend it to the Commander in Chief, to 
give the Aid of a Military Party for enforcing the Execution 
of the Laws, as ſuppoſing that the Aid of the common Offi- 
cers of the Law might not be ſufficient in any of thoſe High- 
land Countries. But all theſe Proceedings will not * Evi- 
| che 
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dence of the Facts, even againſt rhe forfeiting Perſon, and 
far leſs againſt the Memorialifts, | 
The Truth of the Matter is, that the common Officers of 
the Law are too frequently found unable to carry Procels into 
Execution, or to levy by Diſtreſs, in any of thoſe Highland 
Countries, the Inhabirants thereof having a natural Averſion 
to ſuch Proceedings: But the Memorialiſts defy all Mankind 
to ſhow, that they were either directly or indirectly concerned 
in ſuch lawleſs Practices; and it is ſomewhat unnatural to ſup- 
poſe, that the Memorialiſt Sibilla, a weak Woman, ſhould 
e active or even concerned in ſuch Proceedings. | 
It is true, that, in ſome of thoſe Applications ſuggeſted, 
the Names of Sibilla and her Husband were contained, as 
Perſons concerned in the lawleſs Reſiſtance: And they livin 
in the Highlands, at a great Diſtance from the Court, ws. 
knowing nothing of ſuch Applications, Warrants or Attach- 
ments of Courſe were iſſued out againſt them; but never were 
put in Execution, tho' they lived conſtantly and openly in 


the Country, becauſe it was well known that they had no 
Hand in thoſe Matters. | | 


The Memorialiſts, with Submiſſion, cannot help thinking, 
notwithſtanding what is ſuggeſted in the Memorial of Duncan 
Robertſon, that the Pardon granted by Queen Anne in the 
Year 1703 to Alexander Robertſon the preſent forfeiting Per- 
ſon, is a direct Evidence, that the forfeiring Perſon wiſhed at 
that Time his Eſtate to deſcend to his Heirs- female who were 
near to him, preferable to his Heirs-male; for by that Par- 
don, the Eſtate, which by the Forfeiture was at the Diſpoſal 
of her Majeſty, is by her ſpecially gifted and diſponed to A. 
lexander Robertſon, his Heirs and Aſſignies, that is, his 
neareſt Heirs in Blood, whether Male or Female : And if 
ſuch Deſcent of the Eſtate had not been agreeable, both to 
the forfeiting Perſon, and the Friends of the Family who ob- 


tained him the Pardon, the Pardon had never been taken out 
to ſuch a Limitation of Heirs. 
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It is of no Importance what is ſuggeſted in Duncan No- 
bertſon's Memorial, namely, That the Ink of the Copy of 
this Pardon, when lodged in Court, was ſcarcely dry. Ir is 
no Matter whether Copies of Writings be wet or dry; it is 
ſufficient that the Ink of the Originals be dry; and it is cer- 
tain there was ſuch a Pardon, and that the original Signature 
is extant: Neither is it neceſſary to enter into the Queſtion, 
How far ſuch Pardon could be available, without its having 
pared the Seals? becaule the very granting of ſuch a Pardon, 
imiting the Succeſſion to HN irs- general, is ſufficient to ſhow 
the Intention of Parties, with Reſpect to the Deſcent of the 
Eſtate; and the Memorialiſts haye no Occaſion to plead the 
Matter any higher. | 

The Memorial of Duncan Robert ſon allo ſuggeſts, That 


it cannot avail the Memorialiſts, that his late Majeſty's Grant 


of the Eſtate to Margaret Robertſon, was limited to her 
Heirs and Aſſigns ; becauſe he ſays, that Margaret Robert- 
ſon being now dead, the Eſtate comes to be at the Diſpoſal of 
the Crown, as coming in the Right of Alexander Robert ſon 
the forfaulting Perſon, who was the Heir of Margaret. 
But here he entirely miſtakes the Memorialiſts Argument; for the 
Memorialiſt's do admit, that, at all Times ſince the Forfaulture 
this Eſtate, was at the Diſpoſal of the Crown. becauſe the very 
Royal Grant to Margaret was revokable at Pleaſure: But the 
Argument that the Memorialiſts inſiſt on is, That his late Ma- 
jeſty's Grant of the Eſtate to Margaret, her Heits and Aſ- 
ſignies, ſhews, that it was his then Majeſty's Royal Pleaſure, 
that this Eſtate ſhould deſcend to the neareſt Heirs of Mar- 
garet, whether Male or Female; and ſurely the Memorialiſt 
Sibilla, who is a Niece of Margaret's by a Brother, is a 
nearer Heir to Margaret, by four Degrees, than Duncan Ro- 

bertſon is. 4 
It was in the former Memorial urged for Sibilla, That the 
Settlement made by Margaret in the Year 1724, limiting rhe 
Succeſlion of the Eſtate to Heir's-male, was void, W 
- that 
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that, before ſhe obtained the Grant from the Crown, ſhe bound 
herſelf, by a Deed under her Hand, not to aliene the Eſtate 
without the Conſent of certain Truſtees; the procuring of 
which Deed from her evidently ſhagys that the Friends of 
the Family meant to bind her up from altering the Courle of 
the Succeſſion, as it ſtood limited in the Royal Grant, to wit, 
To the neareſt Heir's-male or Female: The Anſwer made to 
this by Duncan Robertſon is, That theſe Truſtees conſented 
to Margaret's Deed of Alteration of the Succeſſlon; but no 
ſuch Conſent appears, nor can appear, becauſe never any ſuch 
was granted : But Duncan Robert ſon would haye it, that the 
Truſtees adhibited their Conſent by Implication ; for, ſays he, 
Margaret diſponed the Eſtate to three of thoſe Truſtees, for 
the Uſe and Behoof of herſelf, Remainder to her Heir's- male: 
And he argues. That the Acceptance of that Diſpoſition was 
a Conſent to the Limitation of the Succeſſion to Heir's-malc. 
But the Fact is, that theſe Truſtees never accepted of any ſuch 
Diſpoſition ; tor no ſuch e ee either does, i can ap- 
pear: And it is admitted by Duncan Robertſon, that there 
was no expreſs Acceptance, whereby he is drove to another 
'+ Implication, and thus he lays, The forfaulting Perſon, after 

having obtained a Pardon from his late Majefty, brought an 
Action before the Court of Seſſion, to denude of the Eſtate, 
and the Truſtees, ſays he, defended againſt this Action, which 
he argues to be an implied Acceptance of the Truſt. 

Bur it unluckily falls out that the Fact that he urges for this 
Implication of Acceptance is not true; for the three Truſtces 
were Colonel Urquhart of Newhall, Thomas Robertſon of 
Downiehills, and Milliam Robertſon Writer in Edinburgh, 
and, at the Time of bringing rhe Action againſt rhe Truſtees, 
it will appear from the Summons, that Colonel *Ur quhart was 
dead, and ſo could give no Conſent, either expreſs or implied, 
Thomas Robertfon of Downiehill was reſiding in England, 
and ſo could not defend againſt any Proceſs in Scotland, with- 
out a ſpecial Mandate under his Hand, which nochere appears. 
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nor can be made appear; the only other Truſtee was Milliam 
Robertſon Writer in Edinburgh. and no Conſent of his, ci- 
ther expreſs or implied, could bind the other Truſtees: It is 
indecd true that he pretended to defend againſt the Proceſs; . 
but it is apparent that ſuch Conſent in him could not be avail- 
able, and here it falls to be noticed, that the principal Signa- 
ture of Queen Anne's Pardon above-mentioned, as well as this 
Proceſs againſt the Truſtees, are in the Hands of Mr. James 
Graham Writer to the Signet, who refuſes to deliver them up 
to the Memorialiſts, as Vouch:rs of their Allegations; but it 
is humbly thought that the Honourable Barons may, agreeable 
to the common Cuſtom of the Law of Scotland, order them 
ro be brought into Court, as Evidence of the Matter in que- 
ſtion, and the Memorialiſts do humbly, pray for ſuch Or- 
der. 

The Memorial for Duncan Robertſon complains of what is 
aſſerted in the former Memorial for Sibilla, namely, That the 
forfaulting Perſon had himſelf, during his Poſſeſſion of the E- 
ſtate, before the 1715, payed off the Debts, ſo as to have re- 
duced them all to a Sum of about 400 L. Sterling; whereas, 
Duncan Robertſon affirms, that he himſelf ſtands Creditor for 
Debts amounting to no lels than 4500 L. Sterling. 

Theſe Allegations do indeed contradict one another; but it is 
ſubmitted ro your Lordſhips which of the Allegations are ſup- 

orted with Evidence: It is ſomewhat ſurpriſing that Duncan 
Robertſon ſhould endeayour to make your Lordſhips believe, 
that he is truly a Creditor for 4500 L. Sterling, and that he 
ſhould, for that End have annexed to his Memorial, by Way 
of Appendix, a long Liſt of Debts, ſaid now all to ſtand in his 
Perſon. 

The preſent Memorialiſts ſhall evidently ſhow your Lord- 
ſhips, that not one of thoſe are true Debts, or can affect this 
Eſtare, but that they are all fictitious Debts, and that Duncan 
Robert ſon jg,traly not a Creditor for any Sum of Money. 

The Memormliſts have formerly averred to your Lordſhips. 
That Aber faldiss Debt, Lochdockart's Debt, that of Janet 
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Robert ſon's, as well He Debt of Donald Nobert ſon, had 
been diſponed to George Robertſon Writer in Edinburgh, Tru- 
ſtee for the forfaulting Perſon ; and this appears to be Truth 
by the Production now made by Duncaggeobert on. for he 
has produced a Diſpoſition Þy the ſaid eorge Robertſon in 
Favour of the Memorialiſt Ee ne M Donald. ; 

The Hiſtory of theſe Debts ſtands thus; Strowan the for- 
faulting Perſon, after obtaining Poſſeſſion of the Eſtate by vertue 
of Queen Anne's Gift, applied the Rents thereof towards ſatiſ- 
fying the Debrs; and, becauſe he could not hold them in his 
own Name, he choſe George Robert ſon as his Truſtee, to whom 
he cauſed the Creditors convey their Debts as they were paid. 
And the Conveyance of theſe Debts by George Robert ſon to the 
Memorialiſt Eugene M<Donald, appears to proceed upon this 
Narrative, that he George had given a Declaration of Truſt to 
Strowan, obliging himſelf to denude of theſe Debts in Favour 
of any Perſon Strowan ſhould appoint: That Srrowar had, 
upon the 27th of April 1714, aſſigned that Declaration of Truſt 
to Eugene M Donald; that he (Eugene) had intented a Pro- 
ceſs againſt the {aid George before the Court of Seſſion, de- 


/ minding that he ſhould denude of the Debts in his Favour, and 


had obtained an interloquitory Decree for that Purpoſe; and 
the ſaid George Robert ſon ſubſumes, that, in Obedience to the 
{aid Interlocutor, he therein conveys thele Debts to Eugene 
M*Donatid, of Date the 2oth of February 1717. Theſe Debts 
were afterward conveyed by Eugene to one Fames Robert ſon, 
and have by him of late been conveycd in Favour of Duncan 
Robertſon, whereby Duncan would perſwade your Lordſhips, 
thatzthelc are true Debts, chargeable upon the Eſtate, which is 
really a Fallacy. 

It is needleſs to trouble your Lordſhips with the Hiſtory how 
theſe Debts came to be conveyed to /ames Robertſon; it is 
ſufficient to ſay, that it was a Sort of Compulſion. 

Bur it is neceſſary to inform your Lordſhips, that not one 
of thele Debts are available in Law; nor BY 2 Extent 
of one Shilling, be charged againſt the Eſtate, MhBecauſe 
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That all theſe Debts are long ago Hreſcrived, no Action ha- 
ving been moved upon them for more than forty Years, which, 
by the Law of Scotland, is a total Extinction of all ſuch Debts. 

24ly, Becauſe Mt George Robertſon, in his Conveyance, 
which is a Part of Duncau's ptended Titles to thele Debts, 
acknowledges that the Debrs Hood in his George Robert- 
ſon's Perſon in Truſt, for the Behoof of the forfaulting Perſon, 
whereby the Right of all thoſe Debts became forfaulted to the 
Crown, ſo that they could not be tranſmitted, or be available 
for one Shilling, and Duncan Robertſon cannot ſhow that ever 
he gave any Conſideration for thoſe Debzs, but merely kept 
them up for a Handle, whereby he endeavours to make your 
Lordſhips believe that they are true Debts. 

Duncan Robertſon allo produces an Aſſignment by Eu- 
gene Macdonald, in favour of Fames Robert ſon, of a Bond 
for 20,000 Merks, ſaid to have been granted by Strowan to 
Eugene Macdonald upon the 2d of May 1712, with a Tranſ- 
lation of the Right of that Debt by James Robert ſon in fa- 
vours of Duncan, and Duncan Robertſon would make your 
Lordſhips believe that this is alſo a true Debt chargeable upon 
the Eſtate. | | e 992 


But ir falls to be obſlved, That this is Alſb 4 fictitious 
Debt. 


For, firſt, The Bond itſelf, the Ground of Debt, is not pro- 


duced. 244%, In the Aſſignment by Eugene Macdonald to 


James Robertſon, it is ſaid that the Bond was not in Eugene's 
Cuſtody, but he obliges himſelf only to deliver it up when he 
ſhould recover it, for which he . promiſes to uſe all proper 


Means. This is pretty ſtrong Evidence that the 13 


not then in being. 


It falls alſo to be obſerved, that this Bond having been on- 
ly granted Anno 1712, by the forfeiting Perſon, Strowan, 
long poſterior to his Forfcitute, Wh'ch was in the Year 1690, 
it could ever be available for a Shilling, ſeeing no Perſon for- 
feited ſtate, can charge ſuch Eſtate with Debts. 2 

un- 
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Shilling that can be brought as a Charge gain 
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| have your Lordſhips believe, 
and fo he ſets it f Memorial, as if he had Right to 
a great Debt of 1500 WWFerwrg, being the Portion of Mar- 
garet Robertſon, which he ſays is the beſt ſecured of all the 
Debts, being eſtabliſhed by a Decree of th ords of Parlia- 


ment; and in conſequence i ſecurF"Þy Adjudication 


Duncan Rober 


upon the Eſtate. 


But this Debt is as fictitiou as any of the former; for, fr /?, 
the Conveyances of it are ngg produced; 244%, As this Debt 
was a Debt of Margaret's, ſtanding in her Perſon at the Time 
the procured the Grant of the Eſtate from his late Majeſty, ſhe 
thereby became both Debitor and Creditor, and ſo this Debt 
was extinguiſhed co#fuſrone, and could not revive or be tranſ- 
mitred. 34ly, It would have been further extinguiſhed by 
Margaret's Intromiſſion with the Rents of the Eſtate during 
the Time that ſhe held it in her Perſon: And it falls further to 
be noticed, That though Duncan Robertſon endeayours to 
perſwade your Lordſhips, that this Debt amounts to 1500 J. 
Sterling. yet it appears from the Adjudication, that the whole 


accumulated Sum at the Date of the Adjudication, amounts to 
no more than 981 J. 18 s. 8 d. Scots, a Sum paring 


& about 400 J. Sterling; and when the whole Annua 


rents of this Sum are added, down to this Day, the whole 


will not exceed a Sum of 1010 J. Sterling, which evident! 


ſhows to your Lordihips the Fallacy of ſcrewing up theſe Debts; 
and from what has been above- noticed to your Lordſhips, it 


is evident, that whatever the Extent of this Debt be, it is 
truly good for nothing. | 


: . 


From this Account of the Debts, it is therefore humbly ſub- 


 mitred*ro the Honourable the Barons, what Favour from the 


Crown Duncan Robertſon is intitled to, who cndeavours to 
impoſe upon the Court, and to perſwade your Lordſhips that 


gall the Crown, to the Extent of no leſs Sum than 4500 J. 
ferling when really and ttuly he is not Cregdjzor for one 


ſtate; and 
F 


he is a real Creditor upon this Eſtate. for Debts chargeable a. 
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as this is ci A 
Ingenuity, your FE mpg Me Ill be pat upon your 
Guard by it, not to-giye- TE it oh at ſufficient n to 
*mage by him; and were your, Lordihips 
Exammatiqp of the Acts of © reſſion, 
committed by c: forfeit- 
ialifts ,y ou would find as little 1 
here, is for the Petitionerrs 
ts. Which LEE Juſt now 


ito. enter into a 
V iolence, Sc. ſaid to. hav 
ing Perlon, and by y M 
F An r 0 Hiſtory 
Hiſtory! of Mis, great Claim of 
under Conſider ation 
There is only one Thin Further that falls to be taken No- * 
tice of. Duncan Robert 08 avers in bi& Memorial, . Xith, 155 
That the other Crediton upon this Eſtate are deſirous: that a is; 
new Grant of this Eſtate ſhould. be made in his favours. But i. 
this his Allegation he: has dot Wen ee to ſupport by any = 
Evidence Whatever... — 23 
So that the Matter returns uſb to 8 . in the . 2 
former Memorial. pretefted for Cbilla, namely, T hat the 
Debts truly chargeable upon the Eſtate do amount to no more 
7 = about 400 * Serſing,owhich, is ee a Year's, Rent 
thereof. 8 . 
Upon the whole, As bill Roberi n is rhe,Neice © of the Th 
 forfeiting Perſon, by a Brother, and ſo in the third De: egree of * 
Blood,. whereas Duncan. Robert fon is only a Couſin i in the * 
ſeventh Degree; as by the Grant of her late Majeſty Queen 

Anne, Anno 1703; the Succeſſion, to the Eſtate was limited to | 
the forfeiting Perſon's, neareſt Heirs, w 8 Male or Female; a 
as by the Grant of his late Majeſty Succeſſion Was li- 1 
mited to the neareſt Heirs of Marg Leer Robert fon, 
by, in the Terms of both chels Roy al Grants, werd r 
_ feiring Perſon- out of the Way, the "Succeſſion of this. Eſtate 
wane, + have deſcended to Sibilla: It is ſubmitted to the Ho- 
ale; his reſent. Majeſty thall 
of 3 the Me- 
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